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transferred.

E. 35 USC §271 provides as follows:

(a) “...Whoever without authority makes, 
uses, offers to sell, or sells any patented 
invention, within the United States or 
imports into the United States any 
patented invention during the term of 
the patent therefor, infringes the 
patent.

(b) Whoever actively induces infringement 
of a patent shall be liable as an 
infringer.

(c) Whoever offers to sell of sells within the 
United States or imports into the 
United States a component of a 
patented machine, manufacture, 
combination or composition, or a 
material part of the invention, knowing 
the same to be especially made or 
especially adapted for use in an 
infringement of such patent, and not a 
staple article or commodity of commerce 
suitable for substantial non-infringing 
use, shall be liable as a contributory 
infringer.”
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clear abuse of discretion by a district court, a 
coordinate appeals court, or usurpation of 
judicial power. See, In re Newman. 782 F. 2d 
917 (Fed. Cir 1986) (district court exceeded its 
discretion when it authorized destruction of 
an invention during testing); In re Mark 
Industries. 751 F. 2d 1219 (Fed. Cir 1984) 
(clear abuse of discretion when district court 
ordered removal of preemption of validity as 
sanction for attorney’s misconduct); In re 
Snap-On Tools Corn.. 720 F. 2d 654 (Fed. Cir. 
1983) (mandamus required to preserve 
jurisdiction of the court where plaintiff 
brought an action in state court based on 
patent infringement and state law causes of 
action, defendant removed to federal court and 
district court remanded to state court); 
Mississippi Chem Corn, v Swift Agricultural
Chem Corn.. Ill F. 2d 1372 (Fed. Cir. 1983) 
(clear abuse of discretion when district court 
refused to give collateral estoppel effect to a 
holding of invalidity).

The fact that Section 1338(a) expressly speaks 
of “a well-pleaded complaint” is consistent 
with the US Supreme Court’s established 
1874 decision and order in Reedy v. Scott. 90 
US 352 (1874). The Reedy court held that if 
an anticipated patent issues to the plaintiff 
during the lawsuit, an amended complaint

#.



must be granted by the district court to 
recover infringement damages against the 
named defendants particularly if the 
defendants were infringing the claims prior to 
patent issuance. When Congress granted 
Federal Circuit jurisdiction under 28 USC 
§§1295, its focus 
complaint, not a 
legislative history of the Federal Circuit’s 
jurisdictional provision confirms that focus. 
P. 2176.

The additional black letter rule that a court 
may not in any case even in the interests of 
justice extend its jurisdiction where none 
exists is as relevant to this case as it was in 
Christianson v. Colt Industries Operating
Cory., 486 US 800 (1986)(Brennan, J.)

To quote Justice Brennan, “Interpreting the 
rule has always worked injustice in close cases 
especially in the situation here, where the 
litigants are bandied back and forth between 
two courts, each of which insists that the other 
has jurisdiction... However, the courts of 
appeal should achieve a quick settlement of 
questions of transfer by adhering strictly to 
principals of law of the case; but cannot create 
arising under jurisdiction in a court that lacks 
that jurisdiction.

was a well-pleaded 
well-tried case. The
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Here, the Federal Circuit found in its first 
order entered June 23, 2020 that the Second 
Circuit abused discretion in not transferring 
the prior 2017 appeal to the Federal Circuit 
because the case was an arising under case at 
that time. Petitioner’s cross-motion seeking 
summary judgment on strict liability 
infringement, an injunction and non-joinder 
patent damages falls directly under a patent 
statute, 35 USC §286. Therefore, the Federal 
Circuit could not retransfer Petitioner’s 
subsequent mandamus petition seeking a writ 
under the All Writs Act back to the Second 
Circuit and attempt to create arising under 
jurisdiction in favor of the Second Circuit that 
never existed.

The appellate jurisdiction of the Federal 
Circuit emanates from an Act of Congress and 
cannot be delegated to another coordinate 
appeals court because the legislative intent is 
national uniformity of patent decisions. Here, 
the Federal Circuit was not allowed to dodge 
its delegated appellate duty created by a 
patent statute and retransfer the case back to 
the Second Circuit simply because it found the 
subject matter of the appeal to be repugnant 
or because the district court was engaging in 
usurpation of power for several years by 
deleting docket entries against Petitioner’s

19



Fifth Amendment rights.

For this reason, Petitioner is entitled to 
separate writ from either the Federal Circuit 
or the Supreme Court of the United States to 
vacate the Second Circuit’s previous appeal 
order entered in 2018. By legal impossibility, 
if the Second Circuit had no “arising under” 
appellate jurisdiction in 2018 per the Federal 
Circuit’s own order, the Second Circuit still 
would have no power to enter a writ of 
mandamus against the SDNY subsequently in 
the same case. It is a legal impossibility that 
the Second Circuit’s 2018 voidable orders 
entered without arising under jurisdiction 
could have established law of the case on any 
arising under patent issues.

LITIGATION FACTS

The Federal Circuit held in its first order 
entered June 23, 2020 that the Second Circuit 
“abused discretion” in not transferring a 
previous 2017 “arising under” patent appeal to 
the Federal Circuit in response to Petitioner’s 
2018 motion under 28 USC §1631. Thereafter, 
it was confirmed that Petitioner’s seminal 
well-pleaded amended complaint seeking 
injunctive relief, infringement and nonjoinder

20



damages against the named defendants under 
35 USC §§271, 284, 285, 286, 256, 37 CFR 
1.36, 1.324 had been unlawfully deleted ex 
parte from the SDNY docket without notice to 
Petitioner or her attorney in violation of 
constitutional due process and the Fifth 
Amendment. The deletions appear to have 
been intentional because there was 
renumbering of the docket entries by the 
SDNY clerks after the deletions were made.

There is no question therefore that the SDNY 
abused discretion and usurped its power 
several times in the case, and not just once. In 
2012, Petitioner’s infringement, non-joinder 
amended complaint and associated motions 
were removed ex parte from the docket and 
the docket was renumbered. In 2017, the 
district court admitted in its first summary 
judgment order that it was denying 
Petitioner’s cross-motion for summary 
judgment because the court never granted 
service of an amended complaint post patent 
issuance to Plaintiff in defiance of US 
Supreme Court mandates. Reedy v. Scott. 90 
US 352 (1874).

In this case, however the district court did not 
merely not grant the (owed) amended 
complaint as soon as the anticipated patent
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mandamus from the SDNY to reinstate and 
adjudicate the deleted well-pleaded amended 
complaints against all defendants and to 
vacate the 2017 summary judgment orders 
denying Plaintiffs cross-motion. The petition 
was denied. Petitioner had the absolute right 
to file this motion because the term of patent 
protection remained in full force and her 
rights to get injunctive relief and recover 
infringement and nonjoinder damages against 
the named defendants continue for the full 
term of patent protection. [35 USC§ 271] 
Petitioner then appealed to the Federal 
Circuit and sought an extraordinary writ 
under 28 USC §1651(a) against the SDNY to 
reinstate and adjudicate the deleted motions 
and vacate the 2017 orders on summary 
judgment.

Because the Second Circuit abused discretion 
in adjudicating the previous 2017 “arising 
under” appeal and could not, as a matter of 
law, establish law of the case by this 
adjudication, it had no power or jurisdiction to 
adjudicate the subsequent writ sought by 
Petitioner. Ergo, the Federal Circuit abused 
discretion when it found on June 23, 2020 that 
the Second Circuit established law of the case 
when it entered a void order it was powerless 
and without appellate jurisdiction to issue.
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Therefore, based on Christianson, it was the 
Federal Circuit that established law of the 
case in this lawsuit and the Federal Circuit 
could not issue an order in breach of the law of 
the case its own court established and 
retransfer the case back to the Second Circuit 
and attempt to create arising under 
jurisdiction in favor of the Second Circuit that 
does not exist.

28 USC §§1295; 1651(a) are clear that only the 
Federal Circuit can issue a writ of mandamus 
against the district court in an “arising under” 
patent case in aid of its own jurisdiction or in 
instances of clear usurpation of power.

The Supreme Court must follow established 
precedents and not permit the Federal Circuit 
to dodge its duty to Petitioner simply because 
the patent appeals court finds the subject 
matter to be repugnant. 28 USC§§ 1338 1295; 
35 USC §286; In re Princo. 478 F. 3d 1345 (Fed 
Cir 2007); Christianson v. Colt Industries 
Oneratins Coro., 486 US 800 (1988); see also, 
Carter v. ALK Holdings. 605 F. 3d 1319 (Fed. 
Cir. 2010).

This instant case qualifies for de novo review 
by the Supreme Court on an important issue
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�&���'�()��)  ��  ��*'  �)+��'��3�
��3�('�)  ���� �� 486 US 800 (1988) 

(Brennan, J.)

��������	��	  �� ����  �	��������  �������	�
������  486 US 800 (1988)(Brennan, J.) was 
cited by the Federal Circuit in its June 23, 
2020 order but ironically, the Supreme Court 
proscribed the exact conduct undertaken by 
the Federal Circuit in the instant case.

Justice Brennan found that the Federal 
Circuit properly denied appellate jurisdiction 
in an antitrust and unfair competition lawsuit 
because a well-pleaded complaint neither 
established that federal patent law created 
the cause of action or that the plaintiff s right 
to relief necessarily depended on resolution of 
federal patent law such that patent law was a 
necessary an element of one of the well- 
pleaded claims. Justice Brennan emphasized 
that he was displeased that two coordinate 
appeals courts - the Seventh Circuit and the 
Federal Circuit — were shuffling an appeal 
back and forth and depriving the plaintiff of a 
remedy under the antitrust laws and state 
unfair competition law, but emphasized that 
no well- pleaded complaint in the case made 
patent law a necessary element of the 
plaintiffs claims.

26



Based thereon, Justice Brennan found that 
the Seventh Circuit was not permitted to 
dodge jurisdiction after the Federal Circuit 
made the proper analysis denying arising 
under appellate jurisdiction, and retransfer 
the case back to the Federal Circuit a second 
time because patent law was not an essential 
element of the plaintiffs’ claims. The High 
Court also held that because the Federal 
Circuit properly determined it lacked 
appellate jurisdiction, the Federal Circuit 
could not then decide the appeal when it was 
transferred back from the Seventh Circuit in 
the interests of justice. Justice Brennan held 
that the Federal Circuit’s subsequent 
adjudication of the appeal was itself abuse of 
discretion because the Federal Circuit 
established law of the case in the previous 
order, and then defied its own order.

Christianson is the inverse of the instant case.

Not one of the SDNY, the Second Circuit or the 
Federal Circuit ever challenged Petitioner’s 
argument that every well-pleaded complaint 
filed in the lawsuit stipulated that pursuant to 
established US Supreme Court mandates, 
that the operative complaint would be deemed 
amended to recover infringement damages 
and get injunctive relief once the first

��



anticipated patents issued during the case. In 
addition, there was no dispute that 
Petitioner’s nonjoinder claims against the 
parties’
practitioners also arose under the patent laws 
and that Petitioner was improperly denied an 
amended complaint to recover damages on 
these claims separate from strict liability 
infringement. 35 USC § 256, 37 CFR 1.324; 
Carter v. ALK Holdings. 605 F. 3d 1319 (Fed. 
Cir 2010).

defendant patentcommon

In 2020, the Federal Circuit having been 
petitioned to issue a writ of mandamus 
against the district court based on unlawful 
and unilateral ex parte deletions of 
Petitioner’s docketed motions and amended 
complaints, and finding that the Second 
Circuit abused discretion in hearing the 2018 
“arising under” appeal to the summary 
judgment orders of SDNY entered in 2017, 
abused discretion in transferring the case 
back again. Under Christianson, the first 
determination by the Federal Circuit finding 
that the Second Circuit lacked arising under 
jurisdiction in 2018 must govern, and the 
Federal Circuit must be ordered by this Court 
to maintain the petition, grant the writ 
against the district court and vacate its 
transfer order. In addition, the Supreme

28
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the Fifth Amendment to protect her US 
patents, get injunctive relief and recover long 
overdue strict liability willful infringement 
and aiding and abetting infringement and 
nonjoinder damages against the Live Nation 
and Cowan defendants which are arising 
under claims. 35 USC §271

4. The filing of a new infringement lawsuit in 
2020 is not an adequate remedy. Pursuant to 
35 USC § 286, a new lawsuit will only permit 
recovery of six years of relate back patent 
damages retroactive to 2014 and no recovery 
willful infringement damages or royalties 
against the Live Nation defendants 
retroactive to 2010 when the [deleted] 
amended complaint was filed. SC A Hygiene 
Products Aktiebolas v. First Quality Baby
Products, 137 S. Ct. 954 (2017). In addition, 
Petitioner’s non-joinder and fraudulent 
breach of fiduciary duty claims against the 
Cowan defendants have expired based on 
lapse of the six-year statute of limitations.

5. Petitioner is a Pro Se litigant and sole 
named small entity inventor of the relevant 
patented ticketing technology entitled to 
reasonable concessions from the court. 
Erickson v. Pardus, 551 US 89 (2007). The 
defendants are mega industry competitors in
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ordered to answer for willful infringement 
through the doctrine of equivalents for 
engaging in bad faith. The Dept, of Justice 
found that Live Nation was distributing its 
own primary ticketing service to its owned and 
operated venues in NYC - House of Blues, 
Irving Plaza and Roseland Ballroom - since at 
least February 2008 and was sanctioned by 
the US Dept, of Justice for acts that infringe 
Petitioner’s patents.2\

8. While it is true that Petitioner had no cause 
of action for infringement until the first 
ticketing patent claims issued to her on 
October 13, 2009 and November 1, 2011 as 
found by the Federal Circuit, this finding is of 
no relevance to the instant case. The inventor 
is at a unique disadvantage in having to bet 
that patents will issue on his invention 
particularly if as here, issued patents were 
unduly delayed in prosecution through 
conflict of interest violations undertaken by 
the common defendant practitioners before 
the USPTO. Therefore, on risk that patents 
may not issue, the inventor must have some

2 US v. Ticketmaster and Live Nation,
201 OWL 975408 (DCDist. Court, January 
25, 2020), Competitive Impact Statement, pp. 
8 line 10; Amended judgment entered 
January 8, 2020 imposing sanctions of $lmil 
per violation.
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9

insurance and must sue under other theories 
of relief that could otherwise be lost based on 
prevailing statutes of limitation if they are not 
timely filed in advance. However, these filings 
should in no way preclude the filing of an 
infringement amended complaint against the 
named defendants if anticipated and delayed 
patents do issue during the lawsuit, because 
this will be the first opportunity for the 
inventor to recover strict liability damages. 
The US Supreme Court has established 
precedents that must be followed for 
consistency. �����  ��  ����� . 90 US 352 (1874).

9
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9. When as here, there are conceded conflicts 
of interest violations by a defendant 
practitioner law firm and proper disclosures 
were never made, the practitioners must be 
found liable or secondarily liable for aiding 
and abetting infringement or other loss of 
property if, as here, a US patent is unlawfully 
taken by the competing client. ,�	�� ��  
���"�����  �� +�-�� . 61 I F. 3d 590 (9th Cir 
2010)

I

10. If a willful infringer engages in 
jurisdictional fraud as also occurred in the 
instant lawsuit by defendant Live Nation, and 
a patent then does issue, the patent must be 
considered newly-discovered evidence

t
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